
No. 1794.

IN THE

%nxUi BMtB (Utrrmt Qlnitrt nf App^ala

FOR THE NINTH CIRCUIT

THE ANVIL HYDRAULIC AND DRAINAGE COM-
PANY, a Corporation,

Plaintiff in Error,

VB.

WILLIAM F, CODE AND C. H. HAWKINS,
Defendants in Error.

Brief for Defendants in Error

ALBERT FINK,
Attorney for Defendants in Error.

THE JAMES H. BARRY CO..
1122-1124 MISSION ST.

FILE





IN THE

FOR THE NINTH CIRCUIT

THE ANVIL HYDRAULIC &
DRAINAGE COMPANY, A COR-

PORATION,

Plaintiff in Error,! ^j
[ No.

vs.
1794.

WILLIAM F. CODE and C. H. HAW-^
KINS,

Defendants in Error.
1

BRIEF FOR DEFENDANTS IN ERROR

STATEMENT OF THE CASE.

This was an ejectment instituted by the defendants

in error as plaintiffs. The controversy arose over the

right to the possession of a certain mining claim known

as No. 2 Holyoke Creek, situate in the Nome Mining

District, Alaska. The amended complaint alleges the

ownership of the defendants in error by reason of a

location made on April 9th, 1906; the claim of the

plaintiff in error to the property and its application to



the United States Land Office at Juneau, Alaska, for a

patent thereto; the filing of an adverse to said pat-

ent proceedings in the said United States Land Office

by defendants in error, the bringing of the ejectment

in support of the adverse, and the withholding of the

possession of the claim by the plaintifif in error since

October, 1906 (Tr., 1-3).

The answer denies the ownership of the defendants

in error or the making of a location by them of the said

ground in April, 1906; admits by failure to deny the

patent proceedings as alleged in the complaint, and

denies the wrongful withholding of the premises from

defendants in error. As affirmative matter sets up its

incorporation since January 24, 1904, under the laws

of Washington, a compliance with the laws of Alaska

relative to foreign corporations, and its right to the

possession of the Holyoke No. 2 since the loth day of

January, 1901, through its predecessors in interest who

located the claim on that day (Tr., 8-14). The

amended reply of defendants in error, in addition to

denying the material allegations of the answer, sets up

a failure on the part of the plaintiff in error to do the

assessment work on the ground in controversy for the

year 1905, or between December 31, 1904, and the 9th

day of April, 1906, when defendants in error located

the claim.

Upon the issues thus framed the action was heard be-

fore the Hon. Alfred S. Moore, sitting with a jury.
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STATEMENT OF FACTS.

The facts are briefly these:

The claim Holyoke No. 2 was originally located by

U. M. Thompson on January loth, 1901, and a certifi-

cate of location recorded on February 14th, 1901 (Tr.,

149). By mesne conveyances title to said claim finally

vested in the plaintiff in error on June 27, 1904 (Tr.,

159)-

On April 9th, 1906, the defendants in error made a

location covering the same ground, for the reason that

the assessment work for the year 1905 had not been per-

formed thereon, and the ground therefore being open

(Tr., 59). It was admitted in open court that while

some work was done within the confines of the claim,

by the plaintiff in error, for the year 1905, it was not

of sufficient value to meet the demands of the statute.

It was also admitted in open court that the defendants

in error had made a valid location if the ground was

open for location at that date (Tr., 58). It was the

contention of the plaintiff in error that while there was

not sufficient work done within the boundaries of the

claim to maintain the title thereto, yet there was work

done without such boundaries on other mining claims

of the plaintiff in error which tended to the future bene-

fit of Holyoke No. 2 and which was more than suffi-

cient to meet the demands of the statute. Upon this

question of future or any benefit to the claim in con-

troversy, there is a sharp conflict in the evidence.
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The work claimed to have resulted in benefit to

Holyoke No. 2 consisted of a wooden drain, partially

constructed on a claim nearly two miles away. The

plaintiff in error was the owner or had an interest in

1905, in the Adelaide and Nos. 6, 5, 4, 3, 2 and i Be-

low and the Northern Queen or Discovery claim on

Bourbon Creek, the Lucky Fraction on the East Fork

of Bourbon and Holyoke Nos. i and 2 (Tr., 65). It

was the intention of plaintiff in error, as claimed, to

construct a wooden drain of 3x6 lumber, to be made

in sections from 10 to 14 feet long, the ends butted to-

gether, and fastened on the joints with a strap of iron

six inches wide and a quarter inch thick, and buckled

tight. The ends of the drain where the sections were

strapped together were about two inches apart, leaving

this open space every ten or fourteen feet of the drain.

In addition, under the general scheme, manholes made

out of sections of the drain were to be opened and

raised from the drain every two or three hundred feet,

running from the drain to the surface of the ground.

The theory of the drain was that it would thaw the

frozen ground on and above Adelaide, most of the

ground above that claim being in that condition, includ-

ing Holyoke No. 2. It was to be laid in an open cut,

beginning at sea level on the Adelaide claim, and main-

tained on a grade of one and a half inches to the 100

feet; this open cut to be excavated to the center of No.

4 on Bourbon, where it was to enter bedrock. The
scheme was then to run the pipe or drain through a



tunnel to be dug up through Nos. 3, 2 and i Below on

Bourbon, to and through the Northern Queen; thence

penetrating Holyoke Creek through Lucky Fraction

and out of the northwest corner thereof into Holyoke

No. I, thence into Holyoke No. 2, the claim in contro-

versy (see Deft. Ex. 9, Tr., 17) . The drain was begun

by others in 1903, before the acquisition of title to the

Holyoke No. 2 (Tr., 76), by plaintifif in error and the

work actually done in 1905, relied upon as assessment

work to be applied on Holyoke No. 2, consisted of

work done on the Adelaide and on No. 6 Below on

Bourbon Creek in 1905. When the work was started

in June, 1905 (Tr., 70) on the "Adelaide," no title to

Holyoke No. i, through which it is claimed the ditch

was to run and had to run in order to reach Holyoke

No. 2, was in the plaintiff in error, said corporation not

acquiring title to its one-third interest therein until Sep-

tember, 1905 (Tr., 66), while work on the drain in

1905 was stopped on September 25th of that year (Tr.,

74). About 700 feet of the drain was constructed dur-

ing 1905, partially on the "Adelaide," but chiefly on

No. 6 Below. In addition to this 700 feet, some at-

tempt was made to dig a drain on No. 4 Bourbon, and

connect with No. 6 Below, but it was found impossible

to dig the drain on account of the water (Tr., 68).

About 275 feet more of the drain was constructed in

1906 (Tr., 77), and from that time nothing further was

done up to the time of the trial in 1909 (Tr., 71 ) .
The

cost of the work done in 1905, if applicable to Hoi-



yoke No. 2, was sufficient to cover the assessment work

thereon as well as that of the other thirty-two claims

which it was designed to cover.

The theory of the plaintiff in error as to the appli-

cation of this work as annual labor on Holyoke No. 2

was that it was the intention of the corporation to bene-

fit Holyoke No. 2 and all its other claims by the con-

struction of the drain. In other words, that the effect of

the drain would be by its presence to partially thaw the

frozen claims, including Holyoke No. 2, water perco-

lating down from the surface through the ground itself

or through the manholes to be constructed into the

drain by means of the small appertures where the sec-

tions of the drain met, thereby a constant flow of water

would be kept in the drain, and the result would be a

temperature warmer than the frozen ground, resulting

in a thawing of the latter.

The tundra or surface being stripped on top with a

ground sluice, the action of the sun would also

assist in the thawing of the ground in addition to the

thawing process going on by reason of the existence of

the drain with its moving water; that thereby the

ground would be rendered more susceptible to the use

of a dredger, the means to be used in operating the

same.

Testimony on behalf of both plaintiff in error and

defendants in error was introduced relative to the

merits of the scheme of this drain, and its possible bene-

ficial effect on Holyoke No. 2 in the future when com-
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pleted. There was a sharp conflict in this regard be-

tween the witnesses, a conflict which the jury under

proper instructions resolved in favor of the defendants

in error and against any merit in the contention of the

plaintifif in error.

On the submission of the Court's charge to the jury,

plaintiff in error took exception to one portion thereof,

but did not ofifer or request the Court to charge difTfer-

ently. Such exception is found in Assignment of

Error I (Tr., 175).

ARGUMENT.

Counsel for plaintiff in error have submitted no brief

in its behalf. We are therefore obliged to look to

all the errors assigned in the transcript as the measure

of the errors upon which presumably it would rely

were it to have argued the case in writing.

The errors assigned, however, are but two, the sec-

ond of which is the broad one that "the Court erred in

entering judgment herein in favor of plaintiff and

against the defendant" (Tr., 177).

We will waste no time in discussing this point. The

rule seems to be well established in this and the other

Circuit Courts of Appeal that such an assignment is

entirely too general to be considered, as it fails to point

out "any particular error asserted and intended to be

urged."

Rule II, C. C. A., 9th Circuit;

United States vs. Ferguson, 78 Fed., 103 ;
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Louisiana A. & M. R. Co. vs. Board of Levee

Comm., 87 Fed., 594;

Craig vs. Dorr, 145 Fed., 307;

Mast & Co. vs. Superior Drill Co., 154 Fed.,

The Myrtle M. Ross, 160 Fed., 19.

II.

The only other error assigned is as to a portion of

the charge of the Court. The Court instructed as fol-

lows :

"The defendant in this case insists that in addi-

tion to the work which it claims it caused to be per-

formed within the boundaries of the claim in ques-

tion, it caused other work in the form of a drain to

be done outside of the boundaries of the claim. On
this point I instruct you that before any work per-

formed outside of the boundaries of the claim can

be considered as assessment work done on the claim,

it must be shown that such work was of value to

the claim upon which it is sought to apply said work

as annual labor either generally in enhancing the

money value of the claim or in the way of pros-

pecting, developing or operating.

"And so, if you should find from the evidence

that the defendant did cause a drain to be built out-

side of the limits of the claim in dispute, you can

not apply any work done upon this drain as assess-

ment work or annual labor upon the claim in ques-

tion unless you find that the drain worked upon by



the defendant was of some value or benefit to the

claim in question in this action.

"And so, if you should find from the evidence

that the work done upon the drain, as testified to by

the witnesses for the defendant, was of no value or

benefit whatsoever to the claim in controversy in

this action, then I instruct you that you must dis-

regard any and all work or labor performed upon

said drain in determining whether or not the annual

labor for the year 1905 was in fact performed upon

the claim in question. Tf from the evidence in the

case you believe that the defendant or its grantors

or predecessors in interest did perform some labor

for or upon No. 2 Holyoke Claim, but you further

find from all the evidence in the case that the full

sum of one hundred dollars' worth of work and

labor or improvements was not performed by work

done thereon or upon No. 6 Bourbon Creek for the

benefit and development of No. 2 Holyoke Claim

during the year 1905, then I instruct you that if the

plaintiffs made a valid location of the ground in

controversy in April, 1906, before any resumption

of work by the defendant, then your verdict should

be for the plaintiffs for the ground in controversy."

It is claimed that the instruction was incorrect, in

that evidence had been introduced by the plaintiff

tending to prove that the assessment work had been

done by the construction of a portion of a drain during

1905, at a cost of eleven thousand dollars, and that the

evidence showed that the drain, when completed, which

the defendant intended to do, would thaw the claim in



10

controversy and permit it to be dredged, while the in-

struction confined the consideration of the jury, it is

claimed, mainly to the question of whether the com-

pleted portion of the drain was of any value during

1905 to Holyoke No. 2.

We submit that the instruction complained of cor-

rectly stated the law. Before, however, entering into

a discussion of this point, we desire to call the atten-

tion of the Court more particularly to the facts relative

to the proposed drain.

It is stated by counsel in their exception to such in-

struction that they make no contention that such drain

was of any benefit or value to the Holyoke No. 2, in

1905. In other words, that the value or benefit to

inure to such claim was purely prospective, in the fu-

ture, dependent upon the final construction of the drain

as a whole (Tr., 177).

The evidence showed that the drain was of no value

to the claim in 1905, when 700 feet was constructed, nor

in 1906, when only 275 feet of work was done thereon.

For the years 1907 and 1908, and up to the time of the

trial, no work at all was done on the drain. Conceding

the work performed in 1905 tended to the future de-

velopment of Holyoke No. 2, can it be maintained that

that future development may be dependent upon the

whim or caprice of the plaintifif in error, in prosecut-

ing the work of the construction of the drain, by drag-

ging its slow length along for an indeterminate period

of years?
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It appears in evidence that some one other than

plaintiff in error commenced this drain in 1903. In

1905, only 700 feet was constructed by the plaintiff in

error, working continuously from June 15th to Septem-

ber 25th, a period of three months and ten days, when

the winter setting in, work ceased. It is presumed that

that was the limit of the amount of labor actually pos-

sible to be put on the drain during the working season.

Until the drain was fully completed and on Holyoke

No. 2, no actual benefit could be derived by that claim

from its existence. That is admitted. In 1906, it was

run to the upper line of No. 6 Below on Bourbon.

From there it was designed to run the drain in an open

cut to the center of No. 4. There bedrock would be

struck. Thence the scheme was to tunnel through

bedrock, laying the drain in the tunnel up through

Nos. 3, 2 and i Below on Bourbon, as far as and

through the Northern Queen; then leaving Bourbon

Creek and entering Holyoke Creek, penetrate the

Lucky Fraction and out of the northwest corner there-

of enter Holyoke No. i, and then into the ground in

controversy, this tunneling requiring more labor and

the possibility being that less progress would be made

than when the drain was laid in the open.

The ground designed to be covered by this drain, ex-

clusive of No. 6 and Adelaide, included some eight

locations, presumably covering the usual area of a

placer location and being 1320 feet in length. The
average distance then to be covered by the drain, not
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considering the natural deviations, would be about lo,-

ooo feet, more or less. If working night and day with

twelve men, for a period of three months and ten days,

it was only possible to lay 700 feet, that is presuma-

tively the amount of work that can be done each an-

nual working season. At that rate, the benefit which

Holyoke No. 2 would derive from the construction of

the drain would inure to it after 14 years, all other con-

ditions being favorable to its construction and the work

being pushed to completion. In other words, the con-

tention of plaintiff in error is this:

"We did 700 feet of construction work in 1905

on a claim two miles away from Holyoke No. 2.

This was designed as assessment work for that year

on Holyoke No. 2. We do not claim that this work
benefited Holyoke No. 2. We are going to run a

complete drain to that claim as soon as we can.

When it reaches that claim it will thaw it. We ran

300 feet in 1906. We did nothing in 1907 or 1908,

nor up to January, 1909, and it may take us 14

years to complete the drain, but when completed it

will help develop Holyoke No. 2 by thawing it and

allowing us to use a dredger thereon. Therefore

this work done in 1905 was proper assessment work
on that claim."

So much for the period of time which it will pre-

sumably take to construct this drain and the admitted

theory of the plaintiff in error relative to the accrual

of benefit to Holyoke No. 2.
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Passing this, let us see what the record shows as to

the possibility of the scheme itself. The question of

the actual benefit to be ultimately derived by Holyoke

No. 2 and the other claims owned by plaintiff in error

from the construction of the drain was very exhaus-

tively gone into, and the conflict was sharp as to

whether such a drain when constructed would promote

the working of the ground.

While we invoke the usual rule controlling, that

where the verdict of the jury is based upon a conflict

of evidence, it will not be disturbed, we yet desire to

call the Court's attention to this sharp conflict to show

that this is a case where that rule is strongly applicable,

and to further indicate that the jury could have been

in no manner misled by the instruction which is com-

plained of, even were the instruction erroneous.

The following was disclosed by evidence of plaintiff

in error:

"We intend to complete this ditch, but I do not

know when it will be completed. ... I think

it is a practical scheme. I would not bank my rep-

utation as an engineer that the method is a feasible

one" (Rowbottom, Tr., 84).

"I think it is feasible to tunnel a drain in frozen

ground 80 feet, and that drain would have the ef-

fect of thawing the ground upon the surface by

stripping off the surface by the action of the sun if

the water can get to the drain. . . . If you have

ground 70 or 80 feet deep you have got to tunnel in

for it, and if the water can percolate through the



ground in your drain it has a tendency to thaw the

ground" (Reed, Tr., 88).

"A drain in an open cut will thaw the ground

—

in blind drains it will thaw the ground. 1 know

by running a blind drain constructed to follow the

stream possibly two or three thousand feet with

weight, whatever it might require, that it will thaw

the frozen ground more or less. I think it has lim-

itations as to how much it will thaw. With the

surface water percolating into it, and then after by

means of the percolations more or less coming into

the drain comes into contact with the frozen ground

and in fact keeps on thawing ... If a drain

was conducted through a tunnel 70 or 80 feet un-

derneath the frozen ground, I think it would thaw

the ground.

"Q. How many hundred years do you think it

w^ould take to thaw it out to the top?

"A. Well, as I understand, you are running a

drain on bedrock, through a tunnel?

"Q. Yes.

"A. I do not know as I have ever seen a

drain run through a tunnel some 70 or 80 feet deep,

and any opinion I would give on that would be

more or less speculative (Weisman, Tr., 97-8).

''Q. Would it be practical to work No. 2 Hol-

yoke by dredging, or would it be possible without

having pumps or an open drain to lower your

dredge?

"A. Well, as to that I am not prepared to say

because I don't know when bad weather comes

on. . . . It would depend on when the bad
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weather comes down on the claim to a large ex-

tent" (Lytle, Tr., loi).

Testimony on behalf of defendants in error was in-

troduced as follows:

Gibson, a civil engineer for over twenty years, and

operating in the Seward Peninsula for nearly that pe-

riod of time, testified:

"This drain would not . . . thaw No. 2

Holyoke, and would not have any effect upon the

frozen ground. My reasons are that there must be

some heat and that drain would not furnish any

heat. I do not understand the way it is going to

thaw the frozen ground. . . . It is impossible

for water to run over frozen ground. . . . The

seepage water from the surface would naturally

have to follow the airholes or manholes . . .

down to the drain and there would be no chance for

the water to penetrate, the freezing water to pene-

trate into the drain—in going through the face it

would naturally freeze on the sides. . . . In-

side of one season the pipe would be clogged up

—

frozen solid. ... If the ground was thawed

and the water passed through the surface from

seepage to this drain, and having entered the drain

for any length of time it could not be carried off.

All the water from the thawed portion carries more

or less sediment, sand and silt, and that alone in a

very short time, should it by any possibility enter

the drain, would choke it up—the drain is built at

too light a grade to carry it off—i^ inches to 100
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feet. That depends upon the amount of silt com-

ing into it. At every curve in the drain it would

naturally lay there and accumulate. It would not

go down. The water going through the joints

would become frozen and congested in the pipes so

that it would not thaw the ground; rather tend to

clog up the drain. If the ground above should be-

gin to thaw and settle it would have the natural ef-

fect of gradually choking the pipe up. ... I

think the drain would freeze up the tunnel. . . .

These manholes, 300 to 400 feet apart, would tend

to freeze up. Water percolating through would

also freeze up on account of the draught. If they

are not left open all the time water will not perco-

late. ... In my opinion this scheme is not

feasible of consummation . . . (Tr., 104-5-6).

If a large quantity of water was turned in this drain

and there was no sediment at all, it would settle in

where the grade is low and clog up. ... I

hardly believe they could maintain a grade in this

drain as projected, because it would be an uneven

level from the sea level to No. 4. It would onlv be

possible to use a drain to thaw this ground in the

lower places, as it would clog up and close up.

. . . The contour of the bedrock on the second

beach line is very uneven. If the drain was con-

structed above bedrock, dredging the ground would
have the effect of tearing up the drain and if it has

openings, then, of course, it will fill with dirt from
the boxes while the dredge is working" (Tr., iio,

III).

Joe Crabtree, a practical miner in Alaska since 1897,
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answered when questioned as to whether a drain of the

character contemplated would assist in any way in

thawing Holyoke No. 2, said:

"I don't think so. . . . If it w^as run on bed-

rock and laid in thawed ground, the weight of the

seepage . . . coming down on the drains

. . . would break a drain of that character

down. If it was laid in frozen ground, the slime

and slickings, if the ground thawed at all, would

trickle down and if the water could penetrate these

joints, there would be nothing to hinder the silt from

doing the same thing in the water coming from

above; the drain would get blocked up and no

water from above could get into the drain.

If you didn't have a large volume of water, the

water running through the thawed ground would

freeze, and clog up the pipes and would not carry

off the sediment. Taking the grade of a drain of

that character, it would incur a different formation

of earth, and these different formations would be

apt to carry sediment ... it would block her

up.

"Q. Would it be possible under those condi-

tions to continue that drain to No. 2 Holyoke?

"A. Not unless they kept her open all the time

and kept taking the sediment out of the drain. . . .

I don't think a drain of that character would do

No. 2 Holyoke any good because it is all frozen

there except in the middle of the creek (Tr., 114,

115). . . . It is wet ground between the mouth
of Bourbon Creek and Holyoke Creek. I don't

think a drain could be successfully operated in and
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around there. I don't believe you could keep the

drain on grade, as you would strike clay and gravel

and glacial clay" (Tr., 117, 118).

A. J. Blake, a practical civil engineer since 1885 and

a miner, testified with relation to the drain as described

to him:

"If a drain was so constructed I do not think it

would thaw the ground on No. 2 Holyoke. I

think such a drain would be of very little utility in

extracting gold from No. 2 Holyoke. If the ten-

dency of the drain was to thaw the ground above it

would let in more or less sediment and clog the

drain. . . . Q. Would these manholes, com-

posed of the same pipe, two feet in diameter, ex-

tended up to the surface 80 or 90 feet be of any

utility in cleaning the drain?

"A. I suppose arrangements might be made to

help a little by getting some water in under pres-

sure. This might help a little, and then a larger

amount of water increasing the volume and pres-

sure. That is the only way for the drain to be

cleaned. I think the sediment would freeze if you

put water into the drain. After freezing the sedi-

ment for any distance, it would be impossible to

open up the drain. In my opinion as a mining en-

gineer there would be no benefit to No. 2 Holyoke

from this drain" (Tr., 126).

Jim Fozzard, a practical miner, testified:

"I do not think this drain would have any ten-

dency to thaw the ground. I have had experience
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with water in frozen ground. Thiis drain might

have the effect of thawing a few feet in summer and

would freeze again in winter. Taking this prop-

osition of the defendant company as proposed here,

and taking the drain as constructed now, it would

freeze the drain up entirely in the start. ... I

don't think any one could possibly keep this drain

open with the manholes as described. It would

freeze clear through from side to side. In other

words, it was simply a wholly impracticable

scheme" (Tr., 132-3).

George W. Foss, also a practical Alaskan miner for

ten years, said:

"I believe a drain would freeze constructed

through frozen ground, as there is a lot of silt and

sediment which is bound to get in from the thaw-

ing of this ground, and that would have a tendency

to fill up the drain until the water would not go

through. It would be a difficult matter to keep the

drain open that distance over frozen ground. I

can not see how manholes would facilitate getting

the sediment out of the pipe. I think they would

cause a circulation of air which would tend to freeze

the drain in cold weather. I think it would take a

good many years to finish this drain and a good

many dollars. ... It would undoubtedly

freeze up, without any question, in the winter.

. . . I do not see that this drain as contemplated

would be of any benefit to No. 2 Holyoke" (Tr.,

137-8).
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Homer Bounds, a miner in Alaska since 1885, said:

"I think as far as the construction is concerned,

it is all right, if it can be constructed. But I don't

think it can be utilized on account of the drain as

the sediment coming in contact with the frost would

tend to clog it up, and if it was once clogged up, it

could not be cleaned out without taking the drain

up, and would clog up wherever it came in contact

with frozen ground. I do not see how it could be

reasonably prevented from clogging up if it ran

through frozen ground and thawed ground alter-

nately. ... I don't know of any way it could

be prevented on this grade. I don't think these

manholes 200 or 300 feet apart and a drain run

through several thousand feet of frozen ground
would be sufficient to keep the drain open. I do

not think this drain would be of any benefit or value

whatsoever to No. 2 Holyoke" (Tr., 141).

As against this testimony of defendants in error,

plaintif^f in error oflfered in sur-rebuttal that of Ed.

Powell, one of its directors, to the effect that the drain

which had been constructed on Adelaide had clogged

up once or twice and had been successfully flushed.

But this part of the drain was not underground, and the

clogging was near the mouth of the drain, in the open
cut (Tr., 144).

It is apparent from the foregoing excerpts from the

testimony, as well as from the balance of the record,

and it is practically admitted, that the theory upon
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which the case was tried by the plaintiff in error, and

the only possible theory open to it under the facts as

shown, was the eventual or future benefit to Holyoke

No. 2 in its development. But such benefit or value is

not the benefit contemplated by the statute. The stat-

utory benefit must accrue to the claim ^luring the year

the work is performed or improvements made.

With reference to the work done outside the bound-

aries of the claim inuring to the benefit of the claim,

the Court therefore stated the true rule.

Under section 2324 of the Revised Statutes, it is

provided:

"On each claim . . . until a patent has been

issued therefor, not less than one hundred dollars'

worth of labor shall be performed or improvements

made during each year. . . . but where such

claims are held in common such expenditure may
be made upon any one claim . . ."

While this statute has been liberally construed by

the Courts, it is yet held that where work is done out-

side the limits of the claim for the benefit of a group

held in common, such claims must be contiguous to

each other, and the labor done or improvements made

must manifestly tend to the development of all the

claims.

Lindley on Mines, Sec. 630;

Gird vs. Cal. Oil Co., 60 Fed., 531

;

Royston vs. Miller, 76 Fed., 50;

Chambers vs. Harrington, 1 1 1 U. S., 350, 353.
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"Where several claims are held in common it is

in the line of this policy to allow the necessary work

to keep them all alive to be done on one of them.

But obviously, on this one the expenditure of money

or labor must equal in value that which would be

required on all the claims if they were separate or

independent. It is equally clear that in such cases

the claims must be contiguous, so that each claim

thus associated may in some way be benefited by the

work done on one of them."

Chambers vs. Harrington, supra.

In the case of Royston vs. Miller, supra. Judge Haw-

ley held that work done on a tunnel for the benefit of

a group of claims did not apply on one of the group,

where that one was separated from the rest by a pat-

ented mining claim owned by other parties. To the

same effect is

Gird vs. Cal. Oil Co., supra.

In this regard it is pertinent to note that up to Sep-

tember i6, 1905, Holyoke No. 2 was separated from

the balance of the claims held in common and upon

which this drain was to operate, by Holyoke No. i,

title to which was in third parties (Tr., 66).

Work upon the drain for that year was commenced

on June 15, and ceased on September 25, nine days

after the acquisition of title to Holyoke No. i.

The additional question is then presented, was there

sufficient work done during those nine days to meet the
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requirements of the assessment work for Holyoke No.

2? For until after September i6th, it must be con-

ceded that under the foregoing decisions the work

would not be applicable to Holyoke No. 2 as no con-

tiguity existed. No attempt was made to prove how

much work was done daily, or how much work was

done after September i6th. We submit that the rec-

ord utterly fails to show that any of this work was ap-

plicable to Holyoke No. 2, even if the work done dur-

ing the nine days before operations ceased tended in

any way toward the future development of the ground.

A review of the evidence cited fails to show that

there was any benefit present in 1905 or to be hoped for

in the future by reason of the drain started in 1905, and

possibly to be fully constructed in the course of human

events by the plaintiff in error or its lessees. It ap-

peared that the Nome Mining Company had arranged

to do the work in 1907 and 1908, but for various rea-

sons had failed to do it (Tr., 85). It was still con-

tracting to go on with the work and Powell testified

that if that company didn't do the work, his company

would (Tr., 77).

Granting that the work under such uncertain con-

ditions is prosecuted, the practical utility of the drain

was certainly demonstrated to the jury to be nil, even

should the tail end thereof reach Holyoke No, 2 in the

problematic course of its construction.

The plaintiff's in error therefore failed utterly to

prove that the work done outside the claim tended in
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any way to the present or future development of Hol-

yoke No. 2, or was of any benefit or value either in that

regard or in enhancing the value of the claim.

We have digressed a little from the main point which

we urge is decisive of the case, to show that even from

the point of view of plaintiff in error, i. e., future bene-

fit to Holyoke No. 2, the record fails to sustain their

contention that this drain ever would be of any prac-

tical benefit or use to the said claim.

But the position we take and in which we are sus-

tained by the charge of the Court, is that it was neces-

sary for plaintiff in error to have shown that some ac-

tual benefit occurred to Holyoke No. 2 in 1905 by the

work on this drain.

The burden on defendants in error of proving a for-

feiture by reason of failure to do the requisite annual

work shifted to plaintiff in error when it admitted such

work was not done within the boundaries of the claim,

but asserted it was done outside thereof.

"Where the work is not done within the surface

boundaries of the location, the law undoubtedly

casts the burden upon the party claiming to have

done the work, not only to show that the work done

outside of such boundary was intended as the annual

assessment work on the claim, but was of such a

character as that it would inure to the benefit of

such claim."

Costigan on Mining Law, p. 281.
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"It must always be remembered that, where work

is done outside the claim or group of claims, the

burden of proof is on the owner to show that the

work actually benefited the claim the required

amount."

Costigan on Mines, Id.;

Hall vs. Kearny, i8 Colo., 33 Pac, 373;

Little Dorrit G. M. Co. vs. Arapahoe G. M. Co.,

71 Pac, 389.

This burden the plaintiff in error utterly failed to

meet.

Says the Supreme Court of the United States:

"Labor and improvements within the meaning of

the statute are deemed to have been had on a mi-

ning claim, whether it consists of one location or

several, when the labor or improvements are made
for its development

—

that is, to facilitate the extrac-

tion of minerals it may contain—though in fact such

labor and improvements may be on ground which

originally constituted only one of the locations, as

in sinking a shaft, or be at a distance from the claim

itself, as where the labor is performed for the turn-

ing of a stream or the introduction of water, or

where the improvement consists in the construction

of a flume to carry ofif the debris or waste material.

It would be absurd to require a shaft to be sunk on

each location in a consolidated claim, when one

shaft would suffice for all the locations."

*S/. Louis S. & R. Co. vs. Kemp, 104 U. S., 636.
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And where, as here, the aggregate expenditure,

labor or improvements, does not tend to promote the

contemporaneous extraction of the minerals on the

claim to which such work is applied, such labor or im-

provements do not come within the statutory provision.

"Aggregate expenditures of labor or improve-

ments upon one of several contiguous claims held in

common satisfies the statutory requirements only

when such expenditure actually promotes or tends

to promote, the practically contemporaneous devel-

opment of all the claims conserved; for a scheme

of successive development of such claims, in the ab-

sence of an expenditure for the direct benefit of

each, is not within the spirit of the privilege accord-

ed by the statute, since it does not tend to facilitate

the extraction of juineral from each claim AT THE
TIME the expenditure therefor is made." (Italics

ours.)

Martin on Mining Laiv, Sec, 174, p. 137.

"Where improvements not situated upon the

claim are alleged to have been made for the devel-

opment of the claim, it must be clearly demonstrat-

ed that such improvements have a direct tendency

to such development. They must have direct rela-

tion to the claim or be in reasonable proximity

to it." (Italics ours.)

Lindley on Mines, Sec. 631
;

Louise M. Co., 22 L. D., 663

;

Clark's Pocket Quartz Mine, 27 L. D., 351 ;

McGarrity vs. Byington, 12 Cal., 426.
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"The labor or improvements to be so credited

must actually promote the extraction of mineral

from the land or forward or facilitate the develop-

ment of the claim as a mine or mining claim, or be

necessary for its care or the protection of the mi-

ning works thereon or pertaining thereto."

Lindley on Mines, Sec. 631;

Highland Marie and Marcella Lodes, 31 L. D.,

37;

JVailes vs. Davies, 158 Fed., 670.

The true rule is clearly expressed, we think, by the

Land Department decisions, in harmony with the prin-

ciple cited by Costigan, Lindley and Martin.

Secretary Hitchcock says:

"From its examination of the decisions of the

Courts and in the course of its own decisions, the

Department has regarded, and still regards the true

principle to be, that an aggregate expenditure in

labor or improvements upon one of several contig-

uous claims held in common is acceptable in satis-

faction of the statutory requirement only when such

expenditure actually promotes or directly tends to

promote the practically contemporaneous develop-

ment of all the claims concerned. A scheme of

successive development of such claims in the ab-

sence of an expenditure for the direct benefit of

each, is not within the spirit of the privilege ac-

corded by the statute as it does not directly tend to

facilitate the extraction of mineral from each claim
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at the time the expenditure therefor is made." (Ital-

ics ours.)

Wood Placer Mining Claim, 32 L. D., 401.

And again:

"It is now well settled that improvements made
upon one or wholly outside of several claims held

in common are acceptable in satisfaction only where

the claims are contiguous and where such improve-

ments tend to facilitate the extraction of the min-

erals contained in the claims. The situation dis-

closed in most of the decided cases is that of a shaft

sunk upon or tunnel driven from one of the claims,

or without the group to reach the veins or ledges of

each at a depth which would render the cost of sep-

arate shafts or drifts excessive, and sometimes pro-

hibitive; or of the construction of a flume and the

introduction of water for the purpose of working
placer minerals from each claim. But, whether

lode or placer, it must appear that the entire group

will integrally profit by the work done upon one

or more (or wholly outside) of such claims. The
labor or improvements so performed or made must

be of such character as to promote the development

of each claim. It is manifest that the surface ex-

cavation or open cut made upon Claim No. 4 of the

Kosciusko group does not bring the remaining

claims any nearer development than they were prior

thereto. The deposit of marble is shown to be su-

perficial—covered by at most but a few feet of soil

—and plainly susceptible of removal only by means

of quarries. In the very nature of such a form of
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deposit actual work upon the surface of the claim

is indispensable to the extraction of the mineral

which composes the deposit. Neither by shafts,

tunnels, flumes nor any of the methods usual in the

development of a group of lode or ordinary placer

claims can such superficial formation be practically

mined. The quarry opened upon No. 4 has no ten-

dency to facilitate the extraction of the mineral of

its companion claims, but obviously tends to the de-

velopment of that claim alone."

Elmer F. Cassell, 32 L. D., 85.

Can it be said that the money expended on the 700

feet of drain on Adelaide and No. 6 Below, nearly

7000 feet from Holyoke No. 2, comes within this prin-

ciple? Clearly and admittedly not.

It is not in the nature of a shaft on one claim through

which the minerals can be taken from all, or a tunnel

by means of which operations can be had upon all the

claims, or a completed flume through which debris can

at once be carried off all claims, although not being

actually on one of them. The portion of the drain con-

structed might possibly benefit the Adelaide by thaw-

ing a portion of that claim; and possibly benefit No. 6

Below if the theory of plaintiff in error was correct as

to its thawing propensity. But it could have no possi-

ble effect on any other of the claims until actually con-

structed thereon in assisting to extract the minerals.

The ground on Holyoke No. 2 lies as frozen and as re-

sistant to operations in extracting its hidden minerals,
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if any, after the construction of these portions of the

drain as before. Wherein then lies the direct benefit

to Holyoke No. 2, or wherein lies the compliance with

the statute as construed by the Courts and the decisions

of the Land Office?

It is easy to assert that the doing of this work was the

annual assessment work for Holyoke No. 2 for 1905.

But a problematic benefit to accrue to Holyoke No. 2

some fourteen years later when the drain may possibly

be completed to and upon that claim, is surely too re-

mote to meet the provisions of the statute. It seems

to us that this proposition nullifies the statute. If the

work thus done on Adelaide and No. 6 Below nearly

two miles away from Holyoke No. 2 is to be consid-

ered assessment work on the latter for 1905 (admittedly

of no benefit to it for that year) , why then can not the

corporation construct a few hundred feet more of this

drain in 1910 and again in 191 1 on several other claims

below Holyoke No. 2 and apply the same on Holyoke

No. 2 as assessment work for those years, still admitted-

ly of no benefit to that claim in the extraction of the

minerals therein or in facilitating its development; and

then either through lack of funds or a recognition of

the non-feasibility of the scheme abandon the further

construction of the drain? What then? No annual

work for those years will have been done on Holyoke

No. 2 or without its boundaries that contributed to its

development, yet the claim will have been saved to the

corporation (and its possible development by others
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prevented), by reason of the contention of plaintiff in

error that said claim will be benefited some years in

the future when the drain reaches that ground. Can

the statute be defeated in this manner? We submit the

proposition answers itself in the negative and estab-

lishes the correctness of the instruction complained of.

III.

But granting for the sake of the argument that the

position taken by plaintiff in error is correct, and that

the Court should have instructed that the future bene-

fit to Holyoke No. 2 should be considered by the jury,

no such instruction was drawn by it and presented to

the Court. Plaintiff in error can not therefore avail

itself in this Court of the alleged error or omission to

so instruct when it made no attempt to have that omis-

sion supplied at the trial. This principle is clearly set

forth in the Encyclopaedia of Pleading and Practice,

Vol. II, p. 217, where it is said:

"If an instruction is correct as far as it goes but

is too general or is not sufficiently full or explicit,

or omits material issues raised on the pleadings and

proof, error can not be assigned in the absence of a

properly drawn request for more specific and com-

prehensive instructions (citing numerous cases).

The reason of this is plain. The failure of a judge

to charge upon any material point usually results

from inadvertence and the law casts upon the par-
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ties the duty of calling the judge's attention to the

matter. If he then refuses to give a proper re-

quested instruction, such refusal is ground of error;

but a party can not in a court of error, avail himself

of an omission which he made no effort to have

supplied at the time."

"Where no requests to charge are made, an omis-

sion to charge on a particular point, or an objection

that a particular instruction was not sufficiently

definite, can not be assigned as error on appeal."

Eastern Oregon Land Co. vs. Cole, 92 Fed., 949.

"The mere omission to charge the jury on some

one of the points in the case when it does not appear

that the party feeling himself aggrieved made any

request of the Court on the subject, can not be as-

signed for error."

Express Co. vs. Kountze, 8 Wall., 353.

And the fact that the plaintifif in error saved an ex-

ception to the charge of the Court in this respect does

not enable it to avail itself of the matter in this Court

on appeal, in the absence of such presentation and re-

quest to the Court below to charge on this point.

Ency. PL & Pr., Vol. II, 224.

"Where instructions are objected to solely on the

ground that they do not fully state the law on the

subject matter thereof, it is incumbent on the object-

ing party to ask the trial Court for additional in-
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structions covering the omitted points, for in such

a case the mere saving of an exception to the in-

struction will not constitute an available error for

the reversal of the judgment."

Fitzgerald, Trustee, vs. Gojf, 99 Ind., 28.

IV.

We contend further that under the lav^ as we find

it and the facts of this record, no other verdict could

have been rightfully rendered by the jury.

And where the verdict is right on the merits, the

judgment will not be reversed on account of errors, if

any, in the instructions given.

Henderson Bridge Co. vs. McGrath, 134 U. S.,

260;

Chicago, M. & St. P. R. Co. vs. Ross, 1 12 U. S.,

377;

W. B. Grimes Dry Goods Co. vs. Malcolm, 58

Fed., 670.

In conclusion, we submit that the statute says in terms

on each claim until patented one hundred dollars'

worth of labor shall be performed or improvements

made; and in providing that where claims are held in

common the work done or improvement made may be

on one claim such common work or improvement must,

even under the liberal construction of the Courts, inure

to the contemporaneous benefit of each of the common
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claims. The instruction complained of is even broader

than the statute or the accepted construction thereof,

as it does not limit the benefit or value to the claim to

the year 1905, but instructs generally that in order to

apply the improvement shown to Holyoke No. 2 as

assessment work for 1901;, it must be of some value or

benefit to the claim, without any limitation as to the

period when the value or benefit must accrue. So that

under no construction of the instruction as applied to

the record could the plaintifif in error have suffered any

detriment. We ask that the judgment be affirmed.

ALBERT FINK,

Attorney for Defendants in Error.


